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IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSION-12(U)/2015 (R) 

u/s- 25(1-A)/27 Arms Act. 

THE STATE OF ASSAM                       --------  SI Mridul Baruah (Informant). 

           -Vs- 

1) Sri Lambudhar Basumatary 

2) Sri Sabin Basumatary 

3) Sri Harsha Daimary 

4) Sri Dawka Basumatary                    --------- Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED MR, (LL.M, AJS) 

                     Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr B. K Chetry                            : Ld Add. PP for the State. 

  (2) Mr M.C Narzary                           : Ld Defence Counsel. 

EVIDENCE RECORDED ON                    : 22.04.2015, 04.06.15 & 19.04.2016. 

ARGUMENTS HEARD ON                      : 06.04.2017. 

JUDGMENT DELIVERED ON                  : 06.04.2017. 

J U D G M E N T 

1.  The prosecution case was initiated on the basis of an ejahar lodged by SI 

Mridul Baruah stating inter alia that on specific inputs, the 62 Field Regiment of 

Army and the Police from Tangla PS in a joint operation apprehended 13 

persons on 29.12.2003 in village Bogpuri under Tangla PS. It is further stated 

that 11 numbers of AK 56 rifles, magazines of the AK 56 rifles, 2 numbers of Self 

Loading Rifles, Magazine of SLRs and ammunition along with Indian and 

Bhutanese currency was recovered from the 13 arrested accused persons. 

Hence the case. 

2.            On receipt of the ejahar, Tangla PS Case No-55/2003, u/s-120-B/121-

A/122 IPC R/W Section-25(1-A)/27 Arms Act and Section-10/13 of UA (P) Act 
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was registered against accused persons namely, Sri Barkhag Basumatary, Sri 

Sabin Muchahary, Sri Dhananjoy Basumatary, Sri Lambodhar Basumatary, Sri 

Dinesh Narzary, Sri Swapan Basumatary, Sri Harsha Daimary, Sri Sabin @ 

Sautham Basumatary, Sri Ram Basumatary, Sri Amarsing Narzary, Sri Ranjan 

Gayari, Sri Jashep Muchahari and Sri Dawkha Basumatary. Prosecution sanction 

was duly obtained. Investigation into the case was commenced and after 

completion of the investigation, charge-sheet u/s-120-B/121-A/122 IPC R/W 

Section-25(1-A)/27 Arms Act and Section-10/13 of UA (P) Act was submitted 

against the aforesaid accused persons, to face the trial. 

3.          In due course, the case was committed to the Court of Hon’ble 

Sessions Judge, Udalguri by the learned CJM, Udalguri against the accused Sri 

Ram Basumatary and Sri Burkhang Basumatary separately at different time as 

the others were absconding. The case against the aforesaid accused persons 

ended in acquittal. Lateron the case against the accused persons namely, Sri 

Sabin Muchahary, Sri Lambodhar Basumatary, Sri Harsha Daimary and Sri 

Dawkha Basumatary was committed to the Court of Hon’ble Sessions Judge and 

then the case was transferred to this Court for trial. 

4.         Trial of the case was commenced. All the four aforesaid accused 

persons appeared before the Court to face the trial. After hearing both the sides 

and perusing the case record, charges in writing u/s-25(1-A)/27 of Arms Act 

were framed against the aforesaid accused persons. On being read over and 

explained the contents of the charges u/s-25(1-A)/27 of Arms Act, the accused 

persons pleaded not guilty and claimed to face the trial. 

5.        Points for Determination:-  After considering the materials on record, 

I have found the following pointS for determination:- 

                  (a) Whether the accused persons namely, Sri Sabin Muchahary, Sri 

Lambodhar Basumatary, Sri Harsha Daimary and Sri Dawkha 

Basumatary were found in conscious possession of prohibited arms 

and ammunition on 29.12.2003 at village Bogpuri under Tangla PS?  
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(b) Whether the aforesaid accused persons had used those 

prohibited arms and ammunition on 29.12.03 or on any earlier 

date? 

6.          During the trial, the prosecution side did not want to examine afresh 

the witnesses namely, Sri Talakya Baruah (PW-1), Sri Deben Nath (PW-2), 

Mubarak Ali (PW-3) and Sri Amarendra Basumatary (PW-4) who were already 

examined during the trial of other accused persons of this case. The ld defence 

Counsel also did not want to cross-examine them. Considering the submission of 

both the sides, fresh examination and cross-examination of the aforesaid PWs 

were dispensed with. Other PWs were summoned but the prosecution failed to 

secure the attendances of other PWs and as such the prosecution evidence was 

closed. Considering the nature of evidences adduced by the PWs, the accused 

persons were not required to be examined u/s-313 Cr.P.C. The accused persons 

verbally submitted that they did not want to adduce defence evidence. I have 

also heard the arguments of both the sides. 

7.    DISCUSSION, DECISSION AND REASONS THEREOF: Before 

proceeding any further, let me point out that in Vasanta Sampant Dupare –Vs- 

State of Maharashtra [(2015) 1 SCC 253], the Hon’ble Apex Court had observed 

that so far as possible, the prosecution ought to examine independent credible 

witnesses to prove search and seizure of material objects from the accused 

person.  

8.    So being the law, let me now read and scrutinize the evidence on 

record to determine whether prosecution has been able to prove seizure of 

material objects (prohibited weapons) from the conscious possession of the 

accused persons or not. In this case the prosecution has listed 16 witnesses 

including the investigating officer as witnesses in the charge-sheet.  

9.      The informant is a police officer. WT message was issued to Assam 

Police HQ on many occasions during the trial against the other accused persons 

and during the trial of the accused persons in hand to ensure his attendance. 

But there has been no response. He could not be examined as a witness by the 

prosecution. Further the learned Additional PP has submitted that incident took 
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place at Bhogpur village under Tangla PS and the prosecution case is of 

conscious possession and use of prohibited weapons but most of the listed 

witnesses are from Gossaigaon, Bongaigaon, Sonitpur etc.  

10.    In the instant case, army personnel from 62 Field Regiments were 

involved in the operation. But by the time this case came up for trial, the 

Regiment had moved out of Udalguri. WT message was issued at 99 APO and 56 

APO but no response was received as in other cases involving Army personnels 

as witnesses. No return WT message has been received seeking time etc. This is 

more than 10 years old pending case. I have also found and noted that some of 

the witnesses have died while the others have not responded to the process 

issued. As such the Court has no option but to close the prosecution evidence. 

11.    Mr. Narzary, learned defence counsel has drawn my attention to the 

charge-sheet submitted under Section 25(1A)/27 of the Arms Act and submitted 

that IO had termed it as interim charge-sheet only. It is the case of the defence 

that by not filing the final charge sheet, IO has shown that he does not have 

sufficient materials against the accused persons and on that ground alone, Mr. 

Narzary has sought acquittal of the accused persons.  

12.    I have gone through the record. I find that the IO termed the CS No. 

19/04 as interim charge-sheet. He stated that the final charge-sheet would be 

submitted later on but till date, no such final charge-sheet has been brought to 

my notice. Thus this is a defect in the investigation which goes to the root of the 

prosecution case.  

13.    As stated above, the prosecution has examined 4 (four) witnesses in 

its attempt to prove the recovery of the prohibited arms and ammunition from 

the possession of the accused persons. Talakya Baruah (PW-1) has stated that 

he is a journalist and in the year 2003, one day he had gone to Tangla PS in 

course of his profession. PW-1 has testified he was shown some weapons in the 

police station and asked for his signature in the seizure list which he did.  

14.   Deben Nath (PW-2) has stated in his deposition that he is the VDP 

Secretary of his village and he testified that on being asked by the OC Tangla PS 

he had signed the seizure list in the police station. PW-2 has further deposed 

that two other VDP secretaries were called to sign the seizure list and they had 
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complied with the direction of the then OC. It is in the deposition of PW-2 that 

those two VDP secretaries namely, Gojen & Lohit Boro are now dead. During the 

cross examination, both PW-1 and PW-2 have admitted that they were not 

present in village Bhojpur when the arms and ammunitions were recovered. 

They have further deposed that they did not know as to from whose possession 

the weapon was recovered.  

15.    Mubarak Ali is a resident of Gossaigaon and he has been examined as 

PW-3. PW-3 deposed that he is a VDP secretary and has assisted the police in 

many cases. PW-3 testified that one of the charge-sheeted accused Sabin 

Basumutary was from his village but in 2003, when the incident happened Sabin 

Basumatary was not in his village.  

16.    PW-4 Sri Amarendra Basumutary has stated in his deposition that he 

did not see any recovery of weapon. Deben Nath (PW-2) was further examined 

and he reiterated his version that he came to know of the incident only in the 

police station. 

17.        The ld Defence Counsel has argued that procedure adopted in this case 

while seizing the firearms allegedly from the accused persons is contrary to the 

law laid down by Hon’ble High Court in Amsor Ali –Vs- State [(2006)3 GLR 843] 

in as much as there is no evidence that the seized weapons were immediately 

sealed nor is there evidence to indicate that the search and seizure was made in 

presence of independent witnesses.  

18.   In Amsor Ali -Vs- State of Assam [(2006)3 GLR 843], the Hon’ble 

Gauhati High Court  while dealing with a case of recovery of firearm observed 

that it is mandatory that while conducting house search, police ought to ensure 

attendance of two or more independent witnesses of the locality whenever such 

witnesses are available 

19.        I have gone through the Seizure List and I find force in the submissions 

advanced by the ld defence Counsel. There is no independent witness to show 

that the seizure of arms were made from the accused persons. None of the 

witnesses incriminated the accused persons. In such circumstance, penal liability 

cannot be fastened upon the accused persons. The principle of criminal 
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jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused persons. The aforesaid appreciation of evidences of PWs led me to hold 

that the prosecution has failed to prove beyond reasonable doubt that the 

accused persons namely, Sri Sabin Muchahary, Sri Lambodhar Basumatary, Sri 

Harsha Daimary and Sri Dawkha Basumatary were found in conscious 

possession of prohibited arms and ammunition on 29.12.2003 at village Bogpuri 

under Tangla PS or that they had used those prohibited arms and ammunition 

as alleged. Hence, both the points are decided against the prosecution.             

20.          On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused persons namely, Sri Sabin Muchahary, Sri Lambodhar 

Basumatary, Sri Harsha Daimary and Sri Dawkha Basumatary beyond reasonable 

doubt. As such, the aforesaid accused persons are acquitted of the charges 

levelled against them. So, the accused persons be set at liberty forthwith. 

21.          The bail-bonds for the accused persons would remain in force for the 

next six (6) months in view of Sec. 437-A Cr.P.C. 

22.       Return the GR case record to the learned CJM. Seized weapons be 

confiscated to the State of Assam as and when the case is disposed of against 

all the accused persons.  

23.        Given under my hand and seal of this Court on this 6th day of April, 

2017.    

                                                                                                                                                                                                                                  

                                                     (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                                   Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                   : Sri Talakya Baruah; 

          II) PW-2                                   : Sri Deben Nath; 

 III) PW-3            : Mubarak Ali & 

 IV) PW-4                                   : Sri Amarendra Basumatary. 

2.   PROSECUTION EXHIBITS-            

           Ext-1                                        : Seizure List  

3.    DEFENCE WITNESSES/EXHIBITS       : Nil. 

4.    COURT WITNESSES/EXHIBITS          : Nil.                        

                                               

 

                                               (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                                Asstt. Sessions Judge, Udalguri, Assam 

 

 


